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Tn the Matter of

FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

BEFORE THE FEDERAL ELECTION COMMISSION

| MUR 7432
Johin James for Senate, Ihc., et al.

STATEMENT OF REASONS OF VICE CHAIRMAN MATTHEW 8. PETERSEN AND
COMMISSIONER CAROLINE €. HUNTER

The Compiamt in this matter alleges that Outsider PAC, which is:a siipef PAC,

:republishied campaign materials prepared by John Janies for Senatg, Inc, (the “Campaxgn”), and

that the Campaign and Outsider PAC. ¢oordinatéd cormimunications through the use of a commion
vendor; Respondents dény the allegations. The Commiission’s Office of General Counsel
(*OBGC”) recommended the Cominission find reason to believe that Outsider PAC violated the
Fedetal Election Cainpaign Act of 1971, as amended (the “Act”); by making a prohibited in-kirid
contribution to the: Campaign by republishing.campaign materials.’ OGC also recommended the
Commission take no action on the coordination allegations: pending an investigation.? We:
disagreed with these recommendations and wtite to explain our reasoning:

The Complaint bases its-allegations on.two YouTube videos® — one releaséd by the
Campaigni and the other released by Qutsider PAC — and the Reéspondents” use, of the same:
media consultants. The:Campaign’s.advertisemént contained three short video clips of James®
opponent,:Sandy Pensler attacking Piesident Donald Trump Qutsider PAC’s advertisement
contained two of these: three clips.. ‘Together, the two common video clips were about six
seconds. This six-seconds,of video-is where the similarities between the ads.end. Generally, the
Carnpaign’s ad focused entxrely on attacking campaign opponent Sandy Pensler and his

! 52 US.C. §§:30104(b); 301 16(a), and 30118(a); MUR 7432.(John-James for-Senate, et.al: ),.First:Gen.
Counsel’s Rpt. at 2.

2 Id.

> .See MUR 7432 (John James for: Senate, Inc., ¢t al. ) Comp] at 2-3 (citing.Liberal Sandy Pensler Mocks
Presidént Trump Juist Like a Demociat!, (the Campalgn Ad), YouTube (uploaded July 10, 2018) -and Difference
(OutsidétPAC Ad), YouTube (aploaded July-14, 2018)).. The-original link provided by the Complaint was.
unavailable. However, 4 copy of the vidéo was uploaded by WDIV-Local 4 News at

https://www.youitube.com/watch?v=ikbnLIswidl,
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television ads, Outsider PAC did not repeat the candidste’s message; it created its own.
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opposition to Présidént Trump,’ 4 Qutsider PAC’s:ad, which was reléased several.days after the
Caimpaign’s, spent ten of its thirty seconds attacking Pensler and the remaining twenty seconds
emphasizing James’ support of President Trump. 3 The Complaint further alleges that the
Campaign and PAC .coordinated through their common use of Grand Rapid Strategies, a media
vendor. Based on the contént .of the advertisements and the committees’ use of a common.
vendor, the Complairitiinifers that Outsider PAC.republished the Campaign’s advértisement and
made a.cogrdinated communication under 11 C.FR. § 109.21, thereby making a prohibited in-
shtribution to-the.Campaign.

Our position on the Act’s republication provision has-been consistent: “[It] is designed to
capture situations-where. third parties [] subsidize a candidate’s campaign by €xpanding the.
distribution of ‘comimunications whose content; format, and overall message are devised by the

candidate.”” That is-not what happened here. As.we. concluded in prior matters involving
g

As an initial matter, it is fiot.clear. who, recorded the:common video feotage That video.
footage did fiot contain, howevet; a message created by the James campaign. Rathei, the content
was spoken by James®s opponent, Sandy Pensler.” Moreover, alth6ugh both ads incorporate the
same six seconds of Sandy Pensler on video, the balance of Outsider PAC's ad differed from the
Campaign’s ad. While the Canipaign’s ad focised entirely on Pensler’s attacks on President
Trump, Outsider PAC’s ad discussed James’s. military credentials, as well as his alliance with

"President Trump-on various imrhigration policies; to argue that James is the right candidate for-

Michigan’s Senate seat.

4 See the Camnpaign-Ad, YouTube (uploaded July 10, 2018), available a
hitps://wvw.youtibe.com/watch?v=CMIyZV Qvitw.

5 ‘Oufsider PAC Ad, YouTube (il_plqadgd'_.[gly 14, 2018), available at
https://www.youtube.com/watch2v=ikbnLIswidl.

6 . MUR 7432 (John Jarmes for Senate; et:al.), Complaint at 1. The Complaint reliés on the fact that its media
¢onsaitant stated that“there.{was) no.way for [Outsider PAC]-to make:the.spot by pulling fostage of James® spot
from YouTube” in asserting that the Campaign must have shared the footage with Outsider PAC.

r MUR-6357 (American Crossroads), Statement of Reasofis of Chair Caroline C. Hunter:and Commissioners
Donald'F; McGahn and Matthew S. Petersen at 4. See.also MURs 6603, 6777, 6801, 6870, and 6902, Statement of
Reasons of Vice Chairman Matthew S: Petersen dnd-Commissioners Caroline C. Hunter and Lee E. Goodman atl;
MURs 6617 and 6667, Statement of Reasons of Comiissioners Caroline.C, Hunter and Matthew S. Petersen at 1.

8 Compare MUR 6357 (American Crossroads), Statement of Reasons of Chair Caroline €. Hunter:and.
Commissionets. Donald F. McGahn-and Matthew S. Petersen with MUR 6535 (Restore Our Future, er al.), Factual
and Legal Analys1s of Restore Our Future, Inc. and CharlesR. Spies (finding reason to believe that Restore Our
‘Fufure violatéd the Act:when itreleased:a television advertisement identical to a Mitt Romney campaign video,,
except for different disclaimers:at the end),

9 We note:that-Commission regulations exempt froin bemg a contribution- any republication of campaign'
materials. “that advocates the defeat.of the. candidste or ity théit prepared the material:” 11 C.F.R.'§ 109 23(c)(2).
Vldeo of a candidate’s stump speech s not necessatily that candidate’s campaign material, but.at minimum, it
remains:that-candidate’s speech.or message, not his opponent’s.
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As to the coordination allegation, although OGE recommended that the Coinmission take
no action pending aninvestigation, we also believe the Complaint provided insufficierit evidence
to support a coprdination: finding,. The Respondents.do net deny that théy used a common,
vendor, but they dé.deny that campaign material was shared between the Campaxgn and Outsidet
PAC:'® More than a month before-the:ads were- pubhcly released; Grand Rapid Strategjes hiad
implemented a firewall policy that prohlblted information sharing between emniployees workmg
for the Campaign and Outsider PAC." Additionally, the Complaint. provides no “specific
‘information™? that shovis that the firewall policy wasnot followved, or even niore broadly, that
‘the: Campaign and Outsider PAC were even coordinating comifiuniications. The only evidence
provided by the re¢ord iy the specilation about the:Complainant’s media consultant.' The
Cominissior: has repeatedly s stated it-does not authorize investigations based on speculatxon
Accordmgly, we-voted against:OGC’s recominéridation to find reason-to-believe and instead and

-voted to close the file.™

0 BIUR 7432, Johi James foi Senate Resp: at 3; MUR 7432, Quisider PAC R-e’s'p.-.a_t-4.

n Outsider PAC Resp., ‘Ex. A,,MUR 7432; see also id. (dating firewall at May 5,2018; . wheite ads were
!released on June- 10 and June 14, 2018)

12 11 CFR. §1092l(h)

B Comp] at I, MUR 7432 (“{A]ccorditig to:our media consultant; it would not bé posgible to usé the
-campaign’s commercml as it appeared on televisiori . . : the differences between the:two uses meaiisthe PAC:had to

‘have access to-the. original source footage 10, publish- the way it d1d .
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‘Commissioner




